U.S. TAX UPDATE & FATCA

Thursday, March 2, 2017
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AGENDA

e Reminder/update of tax filing deadlines &
thresholds

e Snowbirds

e Foreign reporting

e Owning U.S. real property

e FATCA (Foreign Account Tax Compliance Act)
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Who needs to file a U.S. tax return?

U.S. citizens are subject to U.S. tax law no matter
where they live in the world

e U.S. permanent residents are subject to the same
rules as U.S. citizens if they want to maintain the
status of their green cards

e Non-residents spending a significant amount of
time in the U.S. may need to file

e Non-resident individuals or corporations earning
income in or from the U.S. will need to file
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Remember, if you have a U.S. green ¢

expired, you could technically still be treated as a U.S. person unless you physig
surrender it or file a neresident U.S. return claiming closer ties to Canada
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When to file a U.S. tax return?

e A non-resident person or corporation is generally
required to file a U.S. income tax return if they earn
U.S. source income, no matter if a profit results or not,
unless special rules exempt them

e A non-resident person or corporation may also be
required to file a U.S. income tax return if they meet
certain “residency” requirements or need to claim a
treaty exemption

e State return(s) may also be required depending on
which state is involved (i.e. each state has its own
rules)
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NOTE: Keep in mind that the substantial presence test is an income tax test, the; 183
day immigration rules are different than these rules (i.e. 183 days over a consecitive
12 month period)




When to file continued....

If you are living in the U.S. : due April 15®

e Non-resident living outside the U.S. but earning U.S.
employment income — due April 15®

e U.S. citizen or green card holder living outside the
U.S. : due June 15"

e Non-resident living outside the U.S. with U.S. source
income that is not employment income : due June
15th

e EXTENSIONS are available for all

e Every state has its own due dates
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Snowbirds

e A person who is ordinarily resident in Canada
but spends part of the year in the U.S.

e substantial presence test in the U.S. is usually
met over a 3 year period resulting in a Closer
Connection form to claim closer ties to Canada
(form 8840)

e If in U.S. for 183 days or more in current year,
must file treaty election to claim closer ties
(form 8833)
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NOTE: Keep in mind that the substantial presence test is an income tax test, the; 183

day immigration rules are different than these rules (i.e. 183 days over a consecitive
12 month period)




Substantial presence test calculation

To meet this test, they must be physically present in the
United States for at least:
e 31 days during the current year, and
e 183 days during the 3-year period that includes the
current year and the 2 years immediately before that,
counting:
- All the days present in the current year, and
- 1/3 of the days present in the first year before the
current year, and
- 1/6 of the days present in the second year before the
current year.
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Keep in mind that U.S. residency is also determined by the green card test (i.e. |
you applied for or do you have a green card)
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EXAMPLE #1

Justin and his wife have spent the winter months in
Arizona every year for the past 5 years

e They leave Canada on October 10" and return
March 31st

- # of days each year would be 172

e # of days under 2016 substantial presence test
calculation is 258

e They meet substantial presence test and must file
form 8840 or could be deemed U.S. residents for tax
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NOTE: 120 days is the magic # each year in order to not meet the test




EXAMPLE #2

Gwen and Henry are retired and spend time in
Florida every year

e # of days in last 3 years is 2016: 132, 2015: 125,
2014: 110

e # of days under 2016 substantial presence test
calculation is 192 (191.999 rounded up)

e They meet substantial presence test and must file

form 8840 or could be deemed U.S. residents for tax
purposes
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NOTE: 120 days is the magic # each year in order to not meet the test




Treaty claim (form 8833)

Form 8833 is an income tax claim and has no bearing on
foreign reporting rules relating to U.S. deemed residents

e |[f Justin & his wife (ex. #1) spent 12 more days in the U.S.
in 2016, they would need to file a NIL 1040NR return with
an 8833 treaty claim attached, claiming closer ties to
Canada (ITIN is needed)

e Some potential foreign reporting that must be filed are as
follows (these are most common):

FBAR (foreign bank account report)
5471 (foreign corporate report)
3520 & 3520-A (foreign trust report)
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NOTE: $10,000 failure to file penalties can apply to the foreign reporting forms if|they
should be filed and are not




Foreign Reporting

e FBAR

- Aggregate total in all foreign financial accounts (i.e.
accounts outside the U.S.) is over $10,000

e 5471
- 10% or greater ownership in foreign corporation
e 3520 & 3520-A

- Ownership in, distribution received from or
contribution made to foreign trust (i.e. TFSA, RESP,
family trust, etc.)
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NOTE: No tax implications but failure to file penalties are at risk
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OWNING U.S. VACATION PROPERTY

Using your vacation home for rental purposes
requires the filing of an income tax return in the U.S.

e |f the property is used solely for personal use then a
filing requirement does not exist until the property is
sold

e This applies to individuals and corporations;
separate rules and tax rates exist for individuals and
corporations

e Never a good idea to hold personal use property in a
corporation
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