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• For 2016 and subsequent taxation years, various post mortem tax planning strategies
will only be available to a Graduated Rate Estate (“GRE”). Therefore it is essential
that planning is undertaken during the Will Makers lifetime to ensure that any estate
that will own shares of a private company following the death of a shareholder will
qualify as a GRE as defined in subsection 248(1) of the Act.
• A GRE must qualify as a testamentary trust as defined in subsection 108(1) of the
Act.
• An Estate will only qualify as a GRE for the first 36 months following death.
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• The estate must designate in it return for its first taxation year ending after 2015 to
be a GRE. This requirement applies regardless of the date of the individual’s death.
There is currently no provision for late filing the GRE designation.
• “Subsection 248(1) is amended to add the definition “graduated rate estate”. The
graduated rate estate of an individual at any time is the estate that arose on and as a
consequence of the individual’s death, if that time is no more than 36 months after
the death and the estate is at that time a testamentary trust. The income tax rules
are predicated on the understanding that an individual has only one estate that
arises on the individual’s death. Consistent with this and the intention that there be
only one graduated rate estate in respect of a deceased individual, ….”
• This suggests that there can only be one estate that is created for any one deceased
person. Where an individual dies with two wills, there is still arguably only one estate
to be administered.
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• Effective January 1, 2016, the ability to carry losses of an estate, that are created
within the first taxation year following death, back to offset gains in the date return
pursuant to subsection 164(6) of the Act will only be available to a GRE.
• In order for an estate to qualify as a GRE, it will be essential that the GRE designation
be included in the T3 Return of the Estate in its first taxation year ending after 2015
for any estate where the deceased has died within 36 months of January 1, 2016.
• Also, effective January 1, 2016, the ability to utilize the 50% solution to create losses
to an estate on the redemption of shares using capital dividends pursuant to
subparagraph 112(3.2)(a)(iii) of the Income Tax Act, will only be available to a GRE.
• On this basis, post-mortem planning for an estate which involves the creation of
capital losses to an estate using capital dividends and the 50% solution will only be
available to a GRE for 2016 and subsequent years.
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All income of the trust up to the date of death (e.g. gains arising from deemed
dispositions) will be taxed in the final tax return of the spouse, common law partner or
settlor as applicable (rather than the trust).
• Subsection 104(13.3) was introduced by Bill C-43 for 2016 and subsequent years to
render a designation under subsection 104(13.1) or (13.2) of the Act invalid if the
trust’s taxable income (determined as though the designation were valid) for the
year is greater than nil. This provision will effectively limit the ability to elect to have
income or gains, that are otherwise considered to be payable to a beneficiary, taxed
in the trust to only situations where after making such an election the income of the
trust will be nil (i.e. the “elected income or gains” will be fully offset by losses of the
trust).
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•

An estate must qualify as a testamentary trust in order to meet the criteria of a GRE. The definition of
testamentary trust in subsection 108(1) provides that where:
•

“Property has been contributed to the trust otherwise than by an individual on or after the
individual’s death and as a consequence thereof”; or

•

The trust incurs a debt or any other obligation owed to or guaranteed by a beneficiary or any
other person with whom any beneficiary of the trust does not deal at arm’s length (a
“specified party”), other than where the amount was incurred in certain very specific
situation including where the amount was paid on behalf of the trust and the amount was
repaid by the trust within 12 months after the payment was made;

the trust will not qualify as a testamentary trust and therefore such an Estate will not qualify as
GRE. Based on the wording of subsection 108(1) the estate will not be considered to be a
testamentary trust at the time the loan is made where the amount is not repaid within 12
months. A year end will be triggered for the estate when it no longer qualifies as a GRE.
•

Bill C-43 does not permit a late filing for a GRE designation. The designation must be made
in the estate’s T3 Return “for its first taxation year ending after 2015”. Consideration could
be given to the possibility of amending the T3 Return and including a GRE designation in the
amended return in order to meet these filing requirements. This has not been confirmed by
the CRA.
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•

The definition of GRE in section 248 stipulates that “no other estate designates itself as a GRE of the
individual…”. Although the explanatory notes provide some comfort that there should only be
considered to be one estate created by each deceased individual, to date there has not been any
specific remarks in this regard by the CRA in the context of where an individual dies with two wills
(often seen in the context of one will to cover assets that require probate and a second will to cover
assets that do not require probate, such as shares of a private company).

•

The use of any related mechanics of this two will planning will vary from province to province.
Concerns could arise where the use of different executors is required for each of the wills and the
related tax matters to be dealt within the estate create conflicting results between the two wills.

•

If there is any risk that the two wills could be considered to be two estates, planning will require
careful consideration to ensure that any post mortem tax planning strategies are not jeopardized
through the use of two wills. These matters will become particularly relevant where charitable
bequests are anticipated with assets that require probate while post-mortem planning is also
required for assets that do not require probate. Both sets of rules will require the estate to be a
“GRE”.
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• If the estate is tainted as a testamentary trust, none of the benefits of subsection
164(6), the 50% solution, marginal tax rates or charitable bequests would be
available to the estate of the surviving spouse.
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• Capital loss planning is available
• Must be a GRE – otherwise, the subsection 164(6) election cannot be made
• Similarly, the 50% solution can only be implemented for an estate that is a
GRE
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• The 36 month timeline for a GRE is really not relevant as the 164(6) planning must
be completed in the first taxation year of the estate.
• Any delays due to litigation or for other reasons, will be an issue whether or not
there are GRE rules because of this first taxation year requirement for a subsection
164(6) election.
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• A sec 164(6) capital loss plan will replace the deemed capital gains on death with
dividends. If all of the dividends are taxable the results would be as follows:
• Example 1 - $3 million capital gain on death (approx)
Capital gains tax - $700,000
Eligible dividends - $960,000
Non-eligible dividends - $1,200,000
• Taxes have therefore increased
• Should capital loss planning even be considered?
• Are there significant balances in Holdco’s capital dividend account (CDA)
and/or refundable dividend tax on hand account (RDTOH)?
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• Let’s add another fact/assumption to the scenarios – Holdco has $1.5 million of CDA.
• Capital loss planning can be a viable alternative for at least the amount of the CDA,
as the planning would be essentially replacing some of the capital gains with capital
dividends
• A full description of the steps that would be undertaken will not be reviewed here.
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The shares of Holdco are transferred to the spouse trust on a rollover basis, with no
resulting capital gain on Bob’s death. Effectively, the capital gain is deferred until “lastto-die”.
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• Why should capital loss planning even be considered? As you can see, in the context
of private company shares, there are at least 2 levels of tax. First, there is the capital
gains tax on death, and secondly, there is the tax payable when funds are eventually
distributed from the corporation. There can be a third level of tax on the actual
assets within the corporation.
• Dealing with the corporate tax may be part of the post mortem plan – for example,
the pipeline alternative would often be combined with “bump” planning to increase
the cost base of qualifying corporate assets (non-depreciable capital property).
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• In order to make a sec 164(6) election, capital loss planning consists of realizing a
capital loss in the first taxation year of the estate. However, Jill’s estate would not
actually own any shares in HOLDCO. The HOLDCO shares are owned by the spouse
trust at the date of Jill’s death. Therefore 164(6) capital loss planning is irrelevant for
Jill’s estate.
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• As the spouse trust has the deemed disposition, subsection 164(6) cannot be used.
• Capital loss planning can still be implemented with a three year capital loss carry
back window under section 111 potentially applying:
• The trust would have time to implement capital loss planning provided the
trust still owned the shares (discussed on the next slide).
• Depending on the timing of the death of the beneficiary and when the capital
loss planning can be completed, the trust may have to pay the capital gains
tax, and then have a refund when the capital loss is realized and carried back
to offset the gain.
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• As noted on the previous page/slide, the continued ownership of the shares by the
trust is essential
• Issues and questions to consider include:
• Has the trust been wound up? – hopefully not! Consider having the
trust deed specifically refer to the continued existence of the trust
after the death of the beneficiary spouse.
• Does the trust still own the shares? – hopefully yes! Be careful not to
distribute the shares to the residual beneficiaries until after
completion of the capital loss planning (and consider having the trust
deed specifically address).
• Do the affiliated stop-loss rules apply? A review of these rules is
beyond the scope of this presentation, but the rules could apply to a
trust realizing a loss, particularly if a “majority interest beneficiary” of
the trust also owns controlling shares in the corporation.
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• Subsection 104(13.4) brings some very problematic issues to this scenario.
• The gain is taxed in the beneficiary’s return
• The shares are owned by the trust (problematic for loss utilization if shares
are distributed)
• Any capital loss planning by the trust would not match up with, and offset,
the capital gain realized by the beneficiary
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• There is a very real possibility for the estate of the beneficiary (with the deemed
gain) to have different beneficiaries than the trust (Second marriage scenarios).
• Conflicting interests
• In particular:
• Where loss carryback planning is undertaken, taxes will be recovered
by the beneficiaries of the estate of the spouse, common law partner
or settlor and will become payable (due to redemption of shares of
the JPT, AET or spouse trust) by the JPT, AET or spouse trust.
• Whereas if pipeline planning is undertaken, there will be no
additional taxes arising to the JPT, AET or spouse trust.
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• What if the strategy is for the trust to realize the capital loss after the death of the
beneficiary?
• Assume that the capital loss is realized within a three year window and carried back
to offset the deemed gain – no taxable income, but there is net income for purposes
of the 104(13.2) designation.
• Make the designation now, after realizing the loss??
• 104(13.3) – no income after applying the capital loss carry back and
therefore acceptable??
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• What about implementing pipeline planning instead?
• If there is CDA and/or RDTOH, consider leaving those for the future
• Also – if there are different beneficiaries, what is the incentive to implement
capital loss planning unless there is significant CDA.
• From the perspective of the residual beneficiaries, there really is no incentive to do
any capital loss planning, since they do not have any double tax exposure.
• There is actually an overall tax savings to the beneficiaries of the JPT, AET or spouse
trust to the extent that Pipeline and Bump Planning can be undertaken to extract
cash on a tax free basis from the corporation.
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• Should the planning instead try to match up the gain and subsequent capital loss by
having the beneficiary/estate own shares>
• Have the beneficiary own the shares before death??
• Is this practical?? What would the residual capital beneficiaries say?? Is it
even possible under the terms of the trust?? In certain spousal trust
situations, there may be restrictive capital encroachment clauses or the
trustee may feel uncomfortable encroaching on capital to that extent
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• Can the estate of the beneficiary spouse receive the shares after death??
• What does the will or trust documents say?
• Could 164(6) planning then work?
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In the right circumstances pipeline planning can be an effective approach to reducing
the income tax consequences relating to private corporation shares held by an estate,
spousal trust or alter ego or joint partner trust on the death of the shareholder or
primary beneficiary of the trust.
Pipeline planning can be further enhanced by bump planning which can effectively
allow the adjusted cost base of certain types of capital property held by the underlying
corporation to be bumped up thereby reducing the income tax consequences at the
corporate level relating to a future disposition of these assets and increasing the aftertax cash that is received by the shareholder in the corporation.
A taxpayer may implement a pipeline planning strategy with or without the use of
connected bump planning. This might occur where the assets held within the
corporation do not have significant accrued gains.
On the other hand, bump planning would ordinarily be implemented in connection with
a pipeline planning approach that is being implemented.
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This situation is where Susan continues to hold common shares in Holdco until her death. On death, Susan will be
deemed to have disposed of these shares having a fair market value of $3,000,000 and a nominal ACB resulting in a
$3,000,000 capital gain that would be reported on her final T1 income tax return. The deemed disposition arising on
death will create an adjusted cost base in the Holdco shares owned by the estate. However, the paid-up capital for
these shares would continue as a nominal amount.
The deemed disposition of the shares in Holdco held by the estate has no impact on the corporation itself. The
corporation’s assets will continue to have the same adjusted ($2,000,000) as was the case prior to her death.
The steps utilized to implement a pipeline and bump planning would be as follows:
1.
2.

3.

4.

A new corporation (“Newco”) that is wholly owned by Susan’s estate would be incorporated.
Susan’s estate would transfer its shares in Holdco to Newco for $3,000,000 for consideration that includes a
promissory note of $3 million. This transfer of shares could take place on a protective Section 85 rollover basis
if there is a concern that the value of the shares in Holdco has increased since death. In order to utilize a
protective Section 85 election, it would be necessary for the estate to also receive share consideration as part
of the transfer of the Holdco shares to Newco.
Newco and Holdco would then either amalgamate pursuant to Section 87 of the Income Tax Act or Holdco
would wind-up into Newco pursuant to Section 88(1) of the Income Tax Act. Each of the Subsection 88(1)
wind-up and the Subsection 87(11) amalgamation have certain requirements that must be satisfied for the
bump procedure to work.
Paragraph 88(1)(d) and its equivalent section in Section 87 permits the adjusted cost base of the underlying
securities need by Holdco to be bumped up to, subject to certain conditions, fair market value. This bump
would then allow the securities to be sold by AMALCO, with no gain being realized on such sale and the entire
sale proceeds being available to pay the promissory note now owing to the estate. As a result of this planning,
it is possible that the assets of Holdco can be fully distributed to the estate with the only income tax cost being
the tax on the deemed capital gain reported on the final T1 return.
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In this scenario, the executors of Susan’s Estate transfer the shares of HOLDCO to
NEWCO and effectively “carve out” the stepped-up ACB into a promissory note
receivable from NEWCO. This is called the “pipeline Strategy”.
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Note that on the “vertical amalgamation” of HOLDCO and NEWCO , the ACB of the
underlying securities within HOLDCO, get bumped up to the estate’s ACB on the
HOLDCO shares. This “bump” strategy effectively permits the assets within AMALCO to
be liquidated and distributed to the estate. With no additional tax consequences.
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Pipeline planning on its own will work most effectively where the tax basis in the corporate assets owned by Holdco
is greater than or equal to the adjusted cost base of the shares in Holdco owned by the estate (or at least not worth
significantly less than the ACB of the Holdco shares) or where the corporation has non-depreciable property and it is
possible to utilize bump planning in connection with pipeline planning.
Pipeline planning on its own results in the distribution from Holdco being by way of returning the adjusted cost base
of the Holdco shares as either debt or a return of paid-up capital. A dividend is not paid by Holdco to the estate.
As no dividend is paid upon the distribution of the assets by Holdco, there will be no recovery of refundable dividend
tax on hand that may exist within Holdco and no payment of any tax-free capital dividends that could otherwise be
paid utilizing a capital dividend account of Holdco.
If pipeline planning only is utilized in circumstances where there are unrealized increases in the value of corporate
assets and bump planning is not available, utilizing the pipeline planning approach may be less tax effective than
either using the Section 164(6) loss carry-back planning in connection with a Section 88(2) wind-up of Holdco or
hybrid planning alternatives.
There may be limitations on the ability to utilize bump planning for a number of reasons, including acquisition of
control issues, bump denial rules or erosion of the available bump.
If pipeline planning only was utilized by Susan’s estate without the ability to implement the additional bump
planning, Holdco would incur $235,000 of taxes on the disposition of the marketable securities resulting in only
$2,765,000 of after-tax cash in Holdco, before any recovery of RDTOH while having a $3.0 M debt owing to the
estate. Tax issues relating to this situation may include whether the estate may realize and deduct any capital loss
and whether any capital gains exist that the loss may be applied against.

49

50

A good definition of surplus stripping may be realizing economic value of corporate
surplus through a transaction characterized as a sale of shares that gives rise to a
capital gain, rather than a distribution from the corporation that is taxed as a dividend.
Withdrawing economic value on a basis that is taxed as a capital gain may be a tax
efficient realization of share value as capital gains tax rates are normally lower than
dividend tax rates, particularly non-eligible dividend tax rates.
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These key provisions regarding domestic surplus stripping involve two very specific
rules, being Subsection 84(2) and Section 84.1, and one very general rule being Section
245, referred to as the general anti-avoidance rule (GAAR).
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Subsection 84(2) is a specific avoidance provision that may apply in circumstances
where pipeline planning is undertaken. If this section is applicable, the corporation
shall be deemed to have paid a dividend equal to the value of funds or property
distributed to the extent that such value exceeds any reduction in the paid-up capital
relating to the applicable shares and such dividend will be deemed to have been
received by the shareholder.
There has been considerable commentary written in recent years regarding Subsection
84(2), recent jurisprudence being the MacDonald case and many advance income tax
rulings relating to this matter and public announcements by the CRA often at
roundtable sessions.
It seems clear that the CRA’s concerns relate primarily to corporations that hold
primarily cash and/or where the corporation is wound-up and the corporate assets
distributed within a reasonably short period of time after implementation of the
pipeline strategy.
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Viable circumstances for utilizing pipeline planning would normally be those situations
where a Subsection 84(2) assessment will not occur or is highly unlikely to occur. These
circumstances seem to include where the corporation has more than cash, continuing
investment and/or business activities and the parties are able to wait a sufficiently long
time after the initial pipeline transaction to withdrawal corporate surplus. From
advance income tax rulings, there appears to be generally a safe harbour of waiting at
least one to two years before assets are withdrawn from the holding corporation in
order to avoid the possible application of s.84(2).
An advance income tax ruling may be considered advisable when considering a pipeline
planning transaction in circumstances where a possible assessment pursuant to
Subsection 84(2) is present.
Pipeline planning in connection with hybrid planning may be complementary.
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As noted in the presentation regarding post mortem planning utilizing subsection
164(6) on the Income Tax Act, this loss carry-back planning is only available in respect of
capital losses realized in the first taxation year of a GRE. On the other hand, pipeline
and bump planning are available to be utilized either in the first taxation year of the
estate or in later taxation years, even by the beneficiaries of the estate.

Normally, it is still advisable to implement pipeline and related bump planning as soon
as reasonably possible following the death of the shareholder.
One consideration with respect to timing relates to utilization of the safe harbour
administrative positions of the Canada Revenue Agency regarding pipeline planning. In
many income tax rulings provided by the CRA, the ruling was premised on distributions
from the corporation to the shareholder not occurring until after one year from the
transfer of the shares to Newco. The earlier the transfer of shares in Holdco to Newco
is implemented by Susan’s estate, the sooner the clock starts running with respect to
potential distributions from Newco/Mergco.
It is possible for the amount of the available bump to be eroded or reduced in a
number of circumstances, which are discussed in more detail below. Delaying the
implementation of the pipeline and related bump planning can have an adverse effect
in terms of eroding or reducing the bump room that may ultimately be available.
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Paragraph 88(1)(d) bump can be used to avoid or reduce double taxation by addressing
the problem associated with inheriting shares with high cost base and low paid-up
capital owned by a corporation which itself also has assets in respect of which there is
unrealized gain. However, the rules are highly complex and contain potential pitfalls
and traps that may adversely impact the effectiveness of this planning.

This slide identifies the issues that will be reviewed in connection with bump planning.
These issues were addressed in more detail in the Presentation on Post Mortem
Planning for Privately Held Corporations at the 2014 STEP Canada National Conference.
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The bump is only available in respect of certain property.
Paragraph 88(1)(c) provides for an increase in the adjusted cost base of capital property other than
“ineligible property” pursuant to paragraph 88(1)(d) provided certain requirements are met.
The concept of “ineligible property” is complex. Ineligible property consists of all of the following:
• Depreciable property,
• Property transferred in the same series of transactions as part of a butterfly reorganization
under s.55(3)(b),
• Property acquired by the subsidiary corporation from the parent corporation or a person not
dealing at arm’s length with the parent corporation, and
• Any property of the subsidiary if the backdoor butterfly bump denial rule applies.
After eliminating the types of property which would be ineligible property, in general, the capital
property that may be eligible for the bump will likely be one of the following:
• Land,
• Shares in a corporation,
• An interest in a partnership, or
• A debt instrument, such as a bond, debenture or other receivable.
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The amount by which an eligible property may be bumped is subject to two limits. One of these limits is
contained in s.88(1)(d)(i) and is calculated immediately before the wind-up of the subsidiary corporation
into the parent corporation. This limitation results in an overall bump limit equal to the amount by which
the cost amount of the subsidiary corporation’s shares at the time the parent corporation last acquired
control exceeds the total of the amount by which the cost amount of all properties owned by the
subsidiary corporation immediately before the wind-up (Including the cost of any money on hand)
exceeds, (i) the total debts of the subsidiary corporation immediately before the wind-up and reserves
deducted in computing the subsidiary corporation’s income and (ii) the total of all taxable dividends and
capital dividends received on the shares in the subsidiary corporation by the parent corporation.
The second limitation on the available bump contained in s.88(1)(d)(ii) is that the amount of bump
designated to each eligible property cannot exceed the amount by which the fair market value of the
particular eligible property at the time the parent corporation last acquired control exceeds the cost
amount of the property immediately before the wind-up.
Both of these rules can limit the amount of the increase in the ACB of eligible capital property that is
available.
The manner in which the overall bump limit operates can cause an erosion or reduction in the available
bump as more fully discussed below.
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To utilize Bump planning, the requirements in subsection 88(1) for a winding-up or the requirements in
subsection 87(11) regarding a vertical amalgamation must be satisfied.
The requirements for a subsection 88(1) winding-up include the following:
• The parent corporation and subsidiary corporation must be taxable Canadian corporations;
• The parent corporation must own at least 90% of the shares of each class of the subsidiary
corporation; and
• Any other shares must be owned by arm’s length parties.
The requirements for a subsection 81(11) vertical amalgamation include the following:
• The amalgamated corporation must receive all of the property of the predecessor
corporations;
• The amalgamated corporation must assume all of the liabilities of the predecessor
corporations;
• All shareholders (other than predecessor corporations) must receive shares of Amalco; and
• The subsidiary must be wholly owned by the parent.
Generally speaking, these notes discuss bump planning utilizing paragraph 88(1)(d) although section
87(11) also causes the same result where applicable by providing that cost of property owned by a
subsidiary corporation may also be bumped on an amalgamation.
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Issues regarding the timing with respect to acquisition of control are important to manage and plan for it in order to fully benefit
from bump planning and avoid unintended limitations on the available bump room.
Only property owned by the subsidiary corporation at the time its control was last acquired by the parent corporation and without
interruption until distribution into the parent corporation is eligible for the bump.
As a starting point, for the cost of assets to be increased under bump planning, there must have been an acquisition of control. In
example 1, the estate transferred the shares of Holdco to Newco, causing Holdco to be a wholly owned subsidiary of Newco. In
order to obtain the bump, Newco must have acquired control of Holdco at the time of the transfer.
Paragraph 88(1)(d.2) states that where control of the subsidiary corporation is acquired from another person with whom the
acquiror was not dealing at arm’s length, the acquiror will be deemed to have acquired control when the vendor last acquired
control. In Scenario 1, the estate may not be dealing at arm’s length with Susan and therefore the date of control of Holdco may
not be when Susan’s estate acquired control of Newco, but when Susan acquired control of Holdco. If this is the result, there may
not be significant available bump room that could be used to increase the cost of Holdco’s eligible property, depending upon when
Susan last acquired control of Holdco. However, there is a relieving provision in paragraph 88(1)(d.3) for post mortem situations
that overrides paragraph 88(1)(d.2).
Paragraph 88(1)(d.3) deems an acquisition of control to have been acquired from a person who does deal at arm’s length when the
acquiror acquired the shares (and control) as a consequence of the death of an individual. This paragraph allows for the available
bump room to be determined using the value of the shares as at Susan’s death. This relieving provision is important as the cost of
the shares on the date of acquisition is a key factor in the calculation of the bump.
Generally speaking, it is more beneficial to have an acquisition of control occur later in time where assets within the corporation
and therefore the value of the corporation have been increasing.
In example 1, the available bump room on the winding-up of Holdco into Newco should be $1 million, allowing the adjusted cost
base of the marketable securities owned by Holdco to be bumped from $2 million to $3 million, being the fair market value at the
time control of Holdco was acquired by the estate.
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Let’s go back to the example of Bob and his second relationship with Jill.
The spouse trust for Jill will be deemed to have disposed of its common shares in
Holdco having a fair market value of $3,000,000 and a nominal ACB resulting in a
$3,000,000 capital gain that would be reported in the T3 trust income tax return filed
for the taxation year that is deemed to end on Jill’s death. This capital gain will in turn
be deemed to be payable to Jill pursuant to subsection 104(13.4) and would be
reported on her terminal T1 return. Pursuant to subsection 160(1.4), the spouse
trust/joint partner trust is jointly and severally liable for the taxes owing by Jill’s estate
to the extent of the liability resulting from the s.104(13.4) income inclusion. The
deemed disposition arising on death will create an adjusted cost base in the Holdco
shares owned by the spouse trust/joint partner trust. However, the paid-up capital for
these shares would continue as a nominal amount.
The deemed disposition of the shares in Holdco held by the spouse trust/joint partner
trust has no impact on the corporation itself. The corporation’s assets would continue
to have the same adjusted cost base as was the case prior to Jill’s death.
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The steps utilized to implement the pipeline and bump planning in this scenario would
be as follows:
1. A new corporation (“Newco”) would be incorporated.
2. The spouse trust would transfer its common shares in Holdco to Newco for
$3,000,000 in consideration that includes a promissory note granted by Newco
equal to the FMV and ACB of the shares in Holdco. If the value of the shares do not
increase after Jill’s death, there may be no requirement to transfer these shares on
a protective section 85 rollover basis. A straight sale could suffice.
3. Newco and Holdco would then either amalgamate pursuant to section 87 of the
Income Tax Act or Holdco would wind-up into Newco pursuant to section 88(1) of
the Income Tax Act.
4. Paragraph 88(1)(d) and its equivalent section 87 allows the adjusted cost base of
the marketable securities owned by Holdco to be bumped up to, subject to certain
conditions, to the lesser of the FMV of such securities and the estate’s ACB on the
shares it holds.
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It is essential to address the acquisition of control requirement relating to bump
planning during Jill’s lifetime in order to effectively use bump planning. In example 1 for
instance, if the testator did not have voting control of Holdco or if there was no
acquisition of control as a consequence of her death occurring, there would be no
acquisition of control of Holdco as a result of the testator’s death and the amount that
can be bumped will be limited to the cost amount of the Holdco shares, being in this
case a nominal amount.
Where there is an inter-vivos freeze involving other family members prior to a gift-over
at death, serious consideration must be given to “acquisition of control” issues.
It is to be noted that planning to most effectively utilize the bump may have an effect
on decision making, corporate governance and succession planning for Holdco. It is
important to balance the varying objectives of the shareholders in Holdco, particularly
in a second marriage situation. In this regard, an appropriately drafted unanimous
shareholder agreement should assist.
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In addressing voting control of Holdco and whether there will be an acquisition of
control as a consequence of the death of Jill (example 2 – second marriage), it would be
possible to have voting control held prior to her death by either Jill or the spouse trust.
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It should be noted that the testamentary spouse trust set up for Jill after Bob’s death
(example 2) will not be permitted to benefit from graduated tax rates after 2015. With
respect to flexibility regarding the structure and the ability to adapt to future changes, it
would seem that the terms of a spouse trust could be more easily amended up until the
date of death or incapacity in comparison to amending the terms of Bob’s trust given
that the spouse trust is included in Bob’s Will which can be easily amended by him until
his death or incapacity.
If Bob died or suffered incapacity, his will cannot be readily amended. It is possible that
the terms of a joint partner trust could be drafted in a manner that would allow
amendment to the trust terms to occur in order to adapt to future changes in income
tax rules.
With respect to estate administration, it may be easier to utilize a joint partner trust as
the trust can be created prior to Bob’s death and would be ready to proceed with
ownership of and planning with respect to the shares in Holdco owned by the joint
partner trust. In comparison, the testamentary spouse trust would only be created
after the estate administration was sufficiently advanced in order to result in the
testamentary spouse trust owning the shares in Holdco.
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The new income tax rules with respect to estates and trusts contained in Bill C-43 do
not directly impact pipeline planning and bump planning. However, as the new rules
may adversely affect the ability to utilize loss carry-back and related hybrid planning,
the opportunity to use pipeline and bump planning may become more important.
Pipeline planning will also be easier to implement than loss carry-back planning and
hybrid planning as it avoids the necessity to amend prior year’s trust returns and the
terminal return of a deceased including the making of a subsection 104(13.2)
designation. As such, the pipeline planning may be easier to implement.
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Pipeline planning may be preferred by the residual beneficiaries of the trust (such as a
spouse trust or joint partner trust), particularly if the tax liability that created the
adjusted cost base in the shares was paid by the life interest beneficiary rather than by
the life interest trust. It is to be noted that pipeline planning perpetuates the mismatch
of the tax liability and the ownership of assets. On the other hand, loss carry-back
planning shifts the tax liability back to the trust, which would be the tax payable on a
taxable dividend resulting from the disposition of the Holdco shares. It matches up the
tax liability with the ultimate ownership of assets by the residual beneficiaries.
Loss carry-back planning and hybrid planning must be carried out by either the GRE or
the life interest trust. It would be possible for pipeline planning to be implemented by
the beneficiaries of the life interest trust or estate once the shares have been
transferred to and are owned by the beneficiaries.
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It is suggested that the likely approach to post mortem planning be assessed as a part
of an estate planning analysis and that the appropriate corporate structure and
ownership of shares be established during the testator’s lifetime.
It is advisable where possible to establish a corporate structure as part of the estate
planning for the shareholder in a private corporation that is well positioned to make
effective use of pipeline and bump planning to achieve a favourable post mortem tax
result. In this regard, planning should address the need for an acquisition of control as
a consequence of death to occur and the shares representing voting control being
owned accordingly.
In order to accommodate changes in income tax rules, suitable flexibility should be built
into the estate planning documents, such as the Will and the terms of any trusts that
are established.
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